FREEDOM OF INFORMATION ACT 1982

NOTICE OF DECISION
Applicant:
Electronic Frontiers Australia Inc (‘you’)
File reference:
FOI Request 2003/504
Decision-maker:
Sharon Trotter
Acting Manager
Content Assessment  
Australian Broadcasting Authority
Type of request:
Primary request for access
The Request
On 7 April 2003, you made a request under the Freedom of Information Act 1982 (the ‘Act’) for access to the following document:

The draft agreement, prepared during 2000 or 2001, between the OFLC and the ABA concerning protocols/administrative arrangements for making Internet content classification decisions available online.
You paid the application fee on 7 April 2003.  

On 22 April 2003, consultation commenced with you regarding the scope of the request.  On 24 April 2003, you revised the request so as to seek access to the following:

The draft agreement, prepared during the period 1999 to 2001, between the OFLC and the ABA concerning protocols/administrative arrangements for making Internet content classification decisions available online.

Decision
Section 24A of the Act provides:

An agency or Minister may refuse a request for access to a document if: 

(a) all reasonable steps have been taken to find the document; and

(b) the agency or Minister is satisfied that the document:

(i) is in the agency's or Minister's possession but cannot be found; or

(ii) does not exist.  

The ABA has taken all reasonable steps to find the requested document, including undertaking a thorough search of its relevant files.  No document falling within the scope of your request has been found and the ABA is satisfied that no such document exists in the ABA’s records.  Accordingly, your request is refused.

Additional Information

I understand that in 1999 a draft document on administrative arrangements between agencies was forwarded by the OFLC to the ABA (the ‘OFLC Document’).  The ABA has undertaken a thorough search of its relevant files, but a copy of OFLC Document has not been located.    

I understand that the OFLC Document did not contain provisions regarding the issue of making Internet content classification decisions available online.  The ABA had no input into the OFLC Document and it was not progressed.  

In your request you noted evidence given by the Director of the OFLC on 20 November 2002 to the Senate Estimates Committee in which he refers to a draft agreement on making classification decisions available online.  I understand that the OFLC will be seeking to clarify Mr Clark's evidence on this point to make it clear that that document did not include provisions on making Internet content classification decisions available online.

I note that the ABA holds a document entitled ‘OFLC Procedures for Processing ABA Requests for Classification of Internet Content on ABA Database’, received from the OFLC in December 1999.  This document contains procedures relating to the classification of Internet content and the recording of the decisions on the ABA and BOSS databases.  As this document does not address making Internet content classification decisions available online, it does not fall within the scope of your request.  However, by way of courtesy, the ABA will provide you with a copy of this document shortly. 

You may be interested to know that an agreement is currently being finalised between the ABA and the OFLC which addresses the issue of making classification decisions available online.  The ABA will provide a copy of this agreement to you, once finalised. 

Appeal rights and other information
You have the right to apply for an internal review of the decision refusing to grant access to documents in full in accordance with your request.  Another officer of the ABA will conduct any review and make a fresh decision on the merits of the case.  You must apply in writing for a review of the decision within 30 days of receipt of the decision, or such further period as the ABA allows.  No particular form is required to apply for review although it is desirable to set out in the application the grounds on which you consider that the decision should be changed.
You must also send an application fee of $40.00 or request that the fee be remitted – or you can do both at the same time.  You may apply for remission for any relevant reason, including one or both of the following reasons:

· payment of the fee, or part of the fee, would cause, or has already caused you financial hardship; 
· the giving of access to the documents requested is in the general public interest or in the interest of a substantial section of the public.
The application itself will not be processed until either the fee is paid or remitted.  If you seek remission on any ground it would be helpful to provide supporting details, for example: brief details of your current financial position (weekly or monthly income and expenditure, money in the bank or other accounts, debts, etc.); substantiating detail for a claim that it would be in the general public interest to give access to the documents sought.  
You do not have to pay any other fees or processing charges for an internal review.

Any application for a review of the decision should be addressed to:

The FoI Coordinator

Australian Broadcasting Authority

PO Box Q500

Queen Victoria Building  NSW  1230

 
If you make an application for internal review and a decision is not made by us within 30 days of receiving the application and the application fee (or of the application fee being remitted), you will be entitled to make an application within a further 60 days to the Administrative Appeals Tribunal for review of the original decision.

The Tribunal is a completely independent review body with the power to make a fresh decision. Your application should be accompanied by a filing fee of $526, unless you are granted legal aid or you come within an exempt category of persons (check with the Tribunal office in Victoria).  The Registrar or Deputy Registrar may waive the fee on the ground that its payment would impose financial hardship on you.  The fee may be refunded where you are successful.  The Tribunal cannot award costs either in your favour or against you, although it may in some circumstances recommend payment by the Attorney–General of some or all of your costs.  Further information is available from the Tribunal on (03) 9282 8444.

If the decision on internal review is not to grant access to all documents in accordance with your request, you would then also be entitled to seek review of that decision by the Administrative Appeals Tribunal. You would be notified further of your rights of review at the time you are notified of the internal review decision.

You are also entitled, under section 57 of the Act, to complain to the Ombudsman concerning any action taken by the ABA in relation to the request.  There is no fee for making a complaint.  The Ombudsman will conduct a completely independent investigation of your complaint.  The Ombudsman usually prefers applicants to seek internal review before they complain about a decision.
Sharon Trotter
Acting Manager
Content Assessment  
Australian Broadcasting Authority
9 May 2003

